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Abstract  
  
The aim of this paper is to develop a robust theoretical framework for considering transactions 

between landlords and tenants in informal settlements. The development of this framework requires 

an interrogation of the concept of a transaction, drawing principally on the work of J.R. Commons and 

Oliver E. Williamson. While Commons defined the transaction as the alienation and transfer of rights, 

Williamson - more concerned with intra and inter-firm transactions – saw it as a transfer across a 

technologically separable interface. The paper explores these two distinct notions - which serve as the 

fulcra of the schools of Old Institutional and the New Institutional Economics more broadly.  

 

It is found that neither Williamson nor Commons offer a conception of transactions that can in 

their current form be meaningfully used to analyse informal transactions.  As discussed 

earlier, Commons does not discuss the governance of transactions that fall outside the 

purview of the courts and Williamson suggests that the analysis of informal rule systems lies 

outside the domains of institutional and transaction cost economics. Further, residential 

rental agreements are not accurately characterised by Commons’ bargaining or managerial 

transactions, and do not involve physical transmission across a technologically separable 

interface ala Williamson.  

 

The paper builds on Commons’ transactional framework to develop a new conceptualization of the 

transaction. The novel framework is applied to the analysis of rental transactions, which have unique 

features not well captured within existing theoretical paradigms. The theory is tested against empirical 

evidence drawn from fieldwork conducted in India. 
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Introduction  

The primary purpose of this paper is to define a notion of the transaction that allows an 

effective and illuminating analysis of the rental transaction, and one that can be applied to the analysis 

of rental housing sub-markets in informal settlements. The focus on rental housing in informal 

settlements is prompted by a gap in the literature which is both empirical and conceptual (Sinha 2020). 

There is a dearth of research which throws lights on the rental practices in informal settlements in 

developing countries and a need for a more robust conceptual framework with which to analyse them 

(ibid). It is the second of these challenges that is addressed in this paper.   

Economic transactions are exchanges that involve buying, selling, or leasing of economic 

goods, services, or factors of production. Transactions necessarily involve at least two actors or 

agencies, and some accepted rules by which this exchange is seen and acknowledged to happen.1 In 

neo-classical economics, a transaction is conceived of as an instantaneous event where demand and 

supply costlessly establish price and conduct a mutually beneficial exchange through the market 

mechanism (Hayek, 1945). Economic agents are assumed to be rational, which means they have 

predetermined ordered preferences, being able to rank different alternatives and choose the ones 

they most prefer. In a perfectly competitive market, price is seen to communicate to each side all the 

information that is required for the exchange to take place (Hayek, 1945), and the market mechanism 

provides the rules. The process by which agents gain information and negotiate the structures that 

permit, validate, and govern the exchange are not explicitly dealt with or explained. 

This abstract and abstracted notion of a transaction is at odds with ordinary human 

experience. “The point that needs to be borne in mind is that agents enter and leave exchanges like 

strangers. Once the transaction has been concluded the agents are quits: they extract themselves 

from anonymity only momentarily, slipping back into it immediately afterwards.” (Callon, 1998). 

Further this theoretical framing renders the processes of search, selection, negotiation, contracting 

execution and contract enforcement, opaque to analysis. It is particularly unhelpful when analysing 

residential rental agreements between landlords and tenants, whether these are formal written 

contracts or informal oral agreements. Evidence from research conducted in informal settlements in 

India, suggest a complex interplay of factors that determine selection, negotiation, and enforcement 

of rental agreements.   

 
1. More than two-thirds of tenants surveyed in Rajkot, India reported that their landlords were 

flexible in terms of timely payment of rent and in Kubaliyapara, the oldest settlement in the 

 
1 One can of course transact with oneself, to the extent that we could make deals whereby the present self promises the future 
self a reward for diligence or performance of an undesirable duty, but these types of transaction, if indeed they are recognized 
as such are beyond the scope, or methodological competence of the present discussion  



city, 87% of respondents said that they would not be asked to vacate if they do not pay their 

rent on time (Mahadevia and Gogoi, 2011). In other words, landlords appear to take more 

into account than just timely payment of rent. 

2. Landlord-tenant relationships in Surat, India tend to be harmonious when tenants have been 

recommended, are of the same ethnic or religious group as the landlord, when the landlord 

has few tenants and has developed a personal relationship with them or in the case of 

absentee landlords (Kumar, 2001). Additionally, for landlords, tenants they get along with are 

valued more highly than those who pay higher rents but remain strangers (ibid).  In other 

words, relationships matter in the transaction. 

3. Landlords are found to return rental deposits at the end of tenancy based on oral agreements, 

despite no explicit enforcement mechanism or recourse to legal action on the part of the 

tenant in Hyderabad, India (Sinha, 2020). In other words, landlords seem to keep their word 

despite no credible threat on the part of individual tenants.    

 

The insights from the literature above suggest that the standard economic model, which relies 

on economic rationality and efficient allocation through the price mechanism, do not adequately 

explain outcomes in rental housing markets in informal settlements in India.2 An attempt to model 

this type of transaction using agency theory, with good and bad tenants and a landlord unable to 

distinguish between the two types, envisages a trade-off between high or low rents and corresponding 

low or high deposits (Benjamin, Lusht and Schilling, 1998). This simplifies the landlord tenant 

interaction to a degree that offers few insights into the how landlords and tenants choose each other, 

positive and negative discrimination, and assumes that landlords single-mindedly maximise return, 

which is not borne out by the empirical evidence. Are institutional transactional frameworks more 

useful in this regard? 

  Commons provides the most detailed and seemingly exhaustive typology of transactions - 

defined as an alienation and acquisition of rights - as well as developing a volitional non-atomistic 

theory of behaviour (Commons, 1924, 1931, 1934). Williamson on the other hand defines the 

transaction with respect to stages in the production process, introducing technology as a determinant, 

and frames the notion within a broadly atomistic theory of human behaviour, while relaxing strict 

behavioural assumptions associated with rational choice (Williamson, 1979, 1981). While it is 

instructive to examine both these frameworks in greater detail, the rental transaction is hard to relate 

to Williamson’s notion of transfers across technologically separable interfaces and does not fit neatly 

within the parameters of either Commons’ bargaining or managerial transaction. However, Commons’ 

 
2 It has been argued that it fails also to explain outcomes in rental housing markets in the Global North (Hamilton, 1919). 



formulation undoubtedly includes many of the key elements that will form the basis for the theoretical 

framing of the rental transaction.       

A question that may arise is whether institutional economics should concern itself with contexts 

where property rights are not formally defined or enforced, where arguably in NIE terms transaction 

costs are almost incalculably high? The simple response to this would be, why not? The more 

considered response would predicate itself upon two mutually reinforcing assertions.  

The first is the widespread nature of these phenomena. Urban growth led by cities of the Global 

South, particularly in Asia and Africa is projected to occur through the expansion of informal 

settlements and the addition of new ones (UN-Habitat, 2016). The population of informal settlements 

was a few million shy of 900 million in 2014 (ibid), representing more than a tenth of the Global human 

population. There is also evidence to suggest that tenants will soon outnumber owner-occupiers in 

informal settlements across Asian and African cities (Desai and Loftus, 2013), if such is not already the 

case. While the pandemic has caused some re-examination of urbanization trends across the world, 

on balance the evidence suggests little if any reduction in the rate of urbanization, particularly in the 

regions where the greatest growth is expected.   

The second claim is that informality has proved something of a conceptual stumbling block for 

institutional theorists, particularly those associated with NIE.3 Douglass North for instance, describes 

informal constraints and formal rules when defining institutions (North, 1990), without satisfactorily 

explaining what differentiates formal and informal (or rules and constraints for that matter). As 

Hodgson (2006) points out, the distinction between formal and informal has been attempted by 

several authors in a variety of confusing ways – legal/non-legal, explicit/tacit, designed/spontaneous 

– none of which are sufficiently analytically robust. So much so that the relevance of the conceptual 

binary has been called into question (Sindzingre, 2004). Part of the confusion may stem from the 

varied nature of phenomena associated with the term informal. Attributed to the anthropologist Keith 

Hart (1973), who first used the term to describe a segment of the labour market in Ghana, the term 

informality has come to refer to a wide range of activities and built environment types.4  A more robust 

conceptual framing of informality will be suggested in the discussion that follows, however if our 

notion of transactions cannot effectively be applied to the analysis of widespread phenomena that 

operate within rule-based systems (institutions), then there is a need to reinvent it.  

Vaterio (2020) in his compelling treatise on transactions identifies many of the issues, but while 

advocating for a return to a more Commonsian conceptualisation, appears to restrict focus primarily 

to transactions within and between firms and to those between interest groups and political agents. 

Commons (1931) on the other hand meant his typology to be exhaustive, to serve as the basic unit of 

 
3 The New Institutional Economics  
4 See Elorduy, Sinha & Marx (UCL Press, forthcoming) for a more detailed discussion on informality and the built environment  



analysis. In other words, there is still conceptual work to be done, if transactions are to serve as the 

basic unit of analysis.  

Gindis (2021) in his review of Vatiero objects to this transaction-centric view, suggesting that 

institutionalism is a much broader church, though like some others, appears to conflate a focus on 

transactions with a transaction-cost minimising view of institutions. I would argue that the focus on 

transactions is instead an epistemic device, one that embeds institutionalism in a more socialized view, 

representing a shift away from the atomistic individualism that characterises much of NIE. Hodgson 

points out that “all satisfactory and successful explanations of social phenomena (including in 

economics) involve interactive relations between individuals”(Hodgson, 2007,6). Defining the 

‘transaction’ as the basic unit as opposed to the individual or the commodity, effectively places 

interactive relations at the heart of the analysis.  

This paper takes the position that for any conception of transactions to serve as a unit of 

institutional analysis, in addition to the requirements of robustness and conceptual clarity it must: 

a) Be applicable to both formal and informal economic exchanges 

b) And in particular, be applicable to the meaningful analysis of residential rental agreements    

 

STRUCTURE OF THE PAPER 

 

Rental Housing Submarkets 

What makes the rental transaction different from the purchase of a standard commodity, or 

even the purchase of land? The purchase of a commodity involves an agreement of terms followed by 

a discrete action or set of actions in fulfilment, which can for the most part be predetermined. In other 

words, once a price has been negotiated, and the mode and time of delivery agreed upon, the delivery 

of the item or items, constitutes fulfilment, whereupon the buyer has obtained the legal right to own, 

use and transfer the commodity, and the seller has alienated and transferred their rights. A rental 

transaction on the other hand constitutes an agreement where typically only a subset of rights is 

transferred from landlord to tenant for a specified period of time, at the end of which the rights 

transfer back to the landlord. In addition, fulfilment of the contract may require a series of actions 

from both parties, in order for the contract to be fulfilled. The nature and terms of these contracts 

vary widely, but the key analytical difference between purchase and rental imply different set of 

considerations for both parties. 

It is helpful to foreground the discussion of rental transactions with a discussion of the 

characteristics of rental housing submarkets in order to elucidate why none of the current models 

provide a satisfactory conceptual framework, to identify specific limitations as well as a preliminary 



set of criteria that need to be met by the new conception. There are two parts to understanding the 

challenge. Firstly it is necessary discuss the nature of rental housing transactions, whether they be 

‘formal’ or ‘informal’ arrangements. Secondly, the conceptual challenges of examining arrangements 

between landlords and tenants in submarkets where property rights are primarily ‘de facto’ as 

opposed to ‘de jure’, require elucidation. 

The classical notion of rent was conceptualised as arising from the scarcity of land, wherein as the 

economy grows, more land is brought under production resulting in the opportunity for landowners 

to extract higher rents (Ricardo 1817). This theory however is predicated on the use of land as a 

productive factor, primarily in agriculture, where the fertility of the land contributes to its value. Urban 

rents are most commonly theorised on the basis of the Alonso-Muth-Mills model of a monocentric 

city, where the features of the land itself are irrelevant, but where rents reflect the distance to the 

central business district. The idea being that all workers need to commute into the centre and are 

willing to pay higher rents in order to reduce their commute distance/time.   

While distance to the workplace is a major determinant of how much tenants may be willing to 

pay,5 a more accurate model of the determinants of rent would incorporate other features, such as 

the quality of construction, access to water and sanitation services, proximity to schools, hospitals etc. 

This is even without departing from the model of a monocentric city. Empirical attempts to explain 

rents have employed a hedonic pricing model (Rosen, 1974), where rents are decomposed into the 

value that tenants ascribe to various attributes (Ellickson, Fishman and Morrison, 1977; Malpezzi, 

1999). This literature is grounded in neoclassical assumptions of consumer behaviour and can be seen 

as an extension of competitive equilibrium analysis with heterogenous indivisible commodities, where 

price is a function of a set of characteristics. The nature of the transaction itself is not seen as material 

to this form of analysis. 

A similar model has been applied to examining the willingness of pay for tenure security as 

represented by formalized legal tenure in informal settlements in Pune, India (Nakamura, 2017). It is 

important to note that the proposition that legalization enhances tenure security (Demsetz, 1974; 

Field, 2005; Galiani and Schargrodsky, 2010) has little empirical support (Payne, Durand-Lasserve and 

Rakodi, 2009), and that several non-legal factors may shape tenure security (Doebele, 1987; Varley, 

1987; Razzaz, 1993; Lanjouw and Levy, 2002; Payne, 2002; Sims, 2002; Nakamura, 2016). The factors 

that underpin secure tenure, particularly in the case of rental housing are complex and cannot be 

reduced merely to a question of legality, even in so-called developed contexts (Hulse and Milligan, 

2014).  The opportunity to shed light on these issues provides a further impetus to the need to 

reconceptualize the rental transaction.  

 
5 The prevalence of remote working in the aftermath of the pandemic, calls into question the primacy of distance to work, though 
admittedly for the section of the population able and willing to work from home.    



The notion of a submarket is a useful one, allowing for a more nuanced analyses of subsets of 

urban housing markets (Watkins, 2001), beyond the construction of hedonic pricing models. However 

there remains some ambiguity and debate around how submarkets are defined and the methodology 

for delineation (Islam and Asami, 2009). Searching the term ‘submarket’ in a Google scholar search 

yields over 22,000 results, with 760 dating from 2022. The value of these approaches is that they 

recognise that housing location and tenure choice as a complex decision involving several attributes, 

and in the case of Ellickson et. al. (1977) demonstrates empirically the folly of privileging one attribute 

over others. In addition, it allows the disaggregation of the ‘housing market’ into submarkets based 

on attributes such as tenure, size, and location (Maclennan 1982). The most generic definition being 

that a submarket consists of dwellings which are reasonably close substitutes for each other, and 

relatively poor substitutes for dwellings in other submarkets (Grigsby, 1963). It is in this general sense 

that the term submarket has been used in the literature on the various forms of housing and shelter 

strategies observed in developing country cities (Sudra, 1981; Harth-Deneke and Silva, 1982; Martin, 

1982; Mehta and Mehta, 1987; Gilbert and Varley, 1990; Wadhwa, 1992). Categorising housing 

transactions in informal settlements as sets of submarkets allows simultaneous delineation and 

integration into the wider urban housing market (Sinha, 2020).    

The most comprehensive tabulation of rental housing submarkets in cities in developing countries 

can be found in UNCHS (1996), differentiated on the basis of physical/spatial characteristics of the 

built environment. The types range from rented units or rooms in custom-built tenements to renting 

of beds, or merely floorspace. Common criteria for categorisation across this literature include the 

nature of the built environment, ownership structure of the land or building including its legal status, 

and the nature of the relationship between landlords and tenants (Sinha 2020). Further categories 

might relate to the form of the contract, whether it is a written or oral agreement, it’s duration, 

frequency of rent payments etc. Written contracts are the exception rather than the rule in the 

informal sector (Rakodi, 1995). Oral or unwritten rental contracts are by no means restricted to 

informal settlements or indeed cities in developing countries, with a growing incidence of such 

practices in cities like London (Lombard, 2019) and Sydney (Gurran, Pill and Maalsen, 2021). in terms 

of sheer scale however, this practice is most prevalent in developing country cities. For instance, only 

one in four tenants in Indian cities have a written contract with their landlord (Government of India, 

2010).  

Settlement informality6 does not necessarily imply the absence of a written contract between 

landlord and tenant, and oral agreements may be observed pertaining to spaces that meet formal 

 
6 The term informal settlement is used to denote urban neighbourhoods where land ownership claims are de facto as opposed to 
de jure, or in other words where formal property rights have not been granted by the State. For a more in-depth discussion on 
settlement informality see Huchzermeyer (2008) and Kumar (2011) for an effective problematization of the term slum. 



planning requirements. Both of these types of arrangements can be categorised as informal (refer to 

Table 1). The former due to the absence of formal property rights, and the latter dies to the informal 

nature of the contract between landlord and tenant.7 The specific challenge involved in 

conceptualising transactions between landlords and tenant in informal settlements relates to 

contingent nature of the property rights being transferred from landlord to tenant, and absence of 

formal monitoring and enforcement mechanisms. For the purposes of this paper, an informal 

transaction indicates transactions that are not recognised by, and therefore are not enforceable 

through State agencies, or agencies deriving formal enforcement powers from the State.8 It is 

important to note that it is not the informal nature of these rental transaction alone that render 

existing conceptualisations inadequate, though it is undoubtedly a major blind spot. 

 

Table 1: Categorisation of Rental Contracts 

 Land Ownership Claim 

Form of Contract  De jure De facto 

Written  Formal  Informal  

Unwritten Informal  Informal  

 

Returning the notion of a submarket, it is conceivable that the form of contract and/or the 

form of ownership claim could be used as criteria for defining a submarket. However this implies a use 

of the term submarket that is distinct from neoclassical formulations, where the significance of muti-

dimensional attributes are transformed into a uni-dimensional price vector, in order to approximate 

how each attribute contributes towards the final price. Here the attributes or characteristics of the 

submarket have implications for the power relations between landlord and tenant, as well as for 

inclusion and exclusion, but more fundamentally for the ‘working rules’ and governance structures 

that mediate and enforce contracts. A rental housing submarket in this sense is not just distinct in 

terms of the physical and spatial characteristics, but also in terms of what shapes transactions within 

them. In this sense submarkets exhibit distinct institutional infrastructures.  

Hodgson (2009) advocates for NIE to recognise that markets involve social norms, instituted 

exchange relations and information networks, and to treat them as objects of analysis. Friedland & 

Alford (1991) suggest that markets are institutionally specific systems that are used to generate and 

measure value. In this conception of markets, value emerges from the rules of play in specific markets, 

or to extend that, value (and prices) are a reflection of the specific institutional structures that shape 

 
7 Written does not necessarily mean the contract is formal,  
8 Note that State power can be utilised in informal transactions/activities – for a discussion of informality as a tool of the State see 
(Roy, 2005)  



and govern transactions in specific submarkets. Moreover if transactions involve the transfer of rights, 

then the governance structures impart validity to the transaction, implying that transactions that are 

valid or legitimate in one market/submarket may not be valid in another.    

 

The Transactions of Commons 

Commons is credited with placing the transaction at the heart of institutional economics, “…the 

smallest unit of the institutional economics is a unit of activity – a transaction, with its participants” 

(Commons, 1931a, 652). Commons’ bargaining transaction involves five actors - the buyer and the 

seller, a second pair of (unsuccessful) buyer and seller, and a public official who ensures a perfect fit 

between entitlements of all the transactors (Commons, 1931a). Commons makes explicit the role of 

the public official who mediates in order to stabilize expectations – correlating the right of one 

transactor with duty or with exposure for another transactor (Vatiero, 2020). The working rules as 

described by Commons are ultimately the law of the land, or in the case of the United States the 

Supreme Court.  

There is some ambiguity here. Commons suggests earlier “…collective action is even more 

universal in the unorganized form of custom than it is in the organized form of concerns. Custom has 

not given way to free contract and competition, as was asserted by Sir Henry Maine. Customs have 

merely changed with changes in economic conditions, and they may to-day be even more mandatory 

than the decrees of a dictator, who perforce is compelled to conform to them” (Commons, 1931, 651). 

This would seem to imply that custom supersedes legal decree, and yet all transactions are seen to be 

governed by laws. This inconsistency suggests that Commons may not have considered exchanges that 

take place outside or in parallel with formal legal systems, transactions in the true sense. The 

transaction itself does not involve a physical exchange of commodities, but the alienation and 

acquisition of rights prior to physical exchange, and is a unit of transfer of legal control (Ramstad, 

1996). Thus, for Commons, without the transfer of legal control, there is no transaction. This would 

however seem (like GDP) to leave a large portion of human activity outside of the bounds of the 

economy.  

Nevertheless, Commons provides perhaps the most developed rationale for classifying 

transactions till date, and arguably laid the foundation for the way in which transactions are 

considered within the field of institutional economics. Coase (1960, 1992) for instance, also considers 

the transaction a transfer, recombination or rearrangement of legal rights, or the rights to perform 

certain actions, as opposed to a trade involving physical entities. It is not till Williamson, that a 

substantively different definition was proposed, with even greater limitations for our purposes, as will 

be discussed further on in this section.     



Chavance (2012) provides a useful table detailing the key distinctions between the three types of 

Commonsian transactions, notably that each is governed by a specific principle – scarcity, efficiency 

and equity -which relate to the distinct object of the transaction; ownership transfer, wealth creation, 

and distribition of wealth respectively. Distinction by relative position of the individuals (or parties) 

makes power explicit, in ways that for instance that transaction cost approach does not. More 

specifically this typology recognises qualitative differences in the nature and dynamics of transactions 

between different kinds of actors/agents, which are irreducible to a singular logic.  Yet leaving aside 

informal contracts between landlords and tenants, even formal rental contracts do not fit neatly into 

any of these categories – whereby the position of the agents, the forms of negotiation, the general 

principle, the identity of the principle, the object of the transaction and the execution of future 

commitment all align with any of the categories.    

 

Table 2: Commons' Transaction Typology - adapted from Chavance (2012) 

 Types of Transactions 
 Bargaining Managerial  Rationing 

Position of Individuals Legally Equal Legally superior and 
inferior 

Legally superior and 
inferior 

Negotiation psychology Persuasion or coercion, 
advertising, or 
propaganda 

Command and 
obedience 

Pleading and argument 

General principle  Scarcity Efficiency Equity 

Identity of Principal Absence of distinction 
between principal and 
agent 

Individual or hierarchy Collective authority 

Object of transaction Ownership transfer 
(debts of performance 
and payment 

Wealth creation Distribution of wealth 
(apportioning benefits 
and burdens) 

Execution of future 
commitment 

Prices and quantities Input and output Budgets; taxes; price-
fixing, wage-fixing 

 

Taking just the two categories of the Identity of the Principal and the Object of the transaction, it 

is unclear whether residential rental contracts would be classified as exchange or managerial 

transactions. Are landlord and tenant, principal and agent? In which case the object of the transaction 

should be wealth creation, which is rarely the object in residential rental arrangments. Further, what 

is the execution of future commitment for the two parties? In most rental arranegments the 

agreement involves commitments on the part of the tentant to pay rent regularly and to refarin from 

damaging the property, and on the part of the landlord to ensure uninterupted access to services. 

These cannot be related to prices and quantities, input and output or budgets; taxes; price-fixing; 

wage-fixing, without an energetic application of free association. The object of the transaction is 

undoubtedly related to a transfer of rights, though this is only partial, with the landlord retaining a 

portion of the property rights, with the expectation that those that have been transferred will revert 



to the landord at the end of the lease period. This sort of partial transfer is by no means unique to the 

case of residential rental markets, and can in fact be seen to apply in a wide variety of contexts.  

Ullrich (2000) in analyzing service contracts, separates property rights into four categories, based 

on Furubotn and Richter (1996 in Ullrich 2000),9 which he terms usus, usus fructus, abusus and the 

right to sell. Usus implies the right to use, Usus fructus implies the right to appropriate the returns 

from the asset, and abusus implies the right to change, for instance the location, appearance or 

substance of a good. These are subsumed within the right to sell. Ullrich distinguishes between what 

he labels exchange transactions where the full set of property rights are transferred, and and contract 

transactions where some subset of rights are transferred for a limited period. He defines these as 

‘relative property rights on other actors property’ (Ullrich 2000,3). He establishes that contract 

transactions may involve elements that do not exist ex ante, or in other words these forms of 

transactions may take place prior to actual creation of of the object of the transaction. The contract 

transaction therefore constitutes a new form of transaction not encompassed in Commons’ typology.  

In summary rental transactions cannot be considerd either bargaining or managerial transactions 

in the true sense, though they may be considered a sort of hybrid, incorporating some characteristics 

of one and some of the other. Ullrich’s (2000) notion of a contract transaction is more suitable, in 

theorising the partial tansfer of rights, and the uncertainty involved in complete specification of terms 

ex ante. However the contract transaction is directly derived from the Commonsian transactional 

framework, and thus does not apply to informal transactions if we are to respect the principles 

underlying Commons’ original formulation. 

 

A Conceptually Separable Interface 

Much of the literature on transactions in NIE can be seen as responding to the questions raised by 

Coase (1937) in the Nature of the Firm, which are i) how do we explain the need for/emergence of 

governance structures, such as firm, which essentially suppresses the price mechanism, and ii) how 

do we explain the different sizes of a firms. This requires at a fundamental level an understanding of 

how transactions within the firm differ from transactions in the market. In the words of Coase, his 

 
9 Furubotn and Richter (2005) build on the Romanic idea of ownership; The right to make physical use of physical objects (ius 
utendi), the right to the income from it (ius fruendi) and the right to manage, which includes alienation (ius abutendi). These three 
together comprise full ownership. They quote Merryman to explain the idea: “Romanic ownership can be thought of as a box, 
with the words "ownership" written on it. Whoever has the box is the "owner." In the case of complete, unencumbered ownership, 
the box contains certain rights, including that of use and occupancy, that to the fruits or income, and the power of alienation. The 
owner can, however, open the box and remove one or more such rights and transfer them to others. But, as long as he keeps 
the box, he still has the ownership, even if the box is empty.” (Merryman, 1974, 927 in Furubotn and Richter, 2005, 88). Whether 
rental constitutes an alienation and transfer of rights is viewed somewhat differently in Civil and Common Law (Furubotn and 
Richter, 2005). In Germany for instance a lease falls under the law of obligations and is considered a relative property right, 
whereas in under Common lease is part of property law (ibid). These minutiae are not relevant to the present dicscusison except 
as an indication of variances in the way the rights of landlords and tenants are constructed and viewed in different jurisdictions 
and cutural contexts. To delve deeper into the legal philosophies that motivate these distinctions would lie beyond the scope of 
the present argument.   
 



purpose is to “bridge what appears to be a gap in economic theory between the assumptions (made 

for some purposes) that resources are allocated by means of the price mechanism and the 

assumptions (made for other purposes) that this allocation is dependent on the entrepreneur-

coordinator” (Coase, 1937). With characteristic parsimony he suggests that the discrepancy can be 

explained by assuming a cost to using the price mechanism. While he does not expressly use the term 

transaction costs,10 his identification of search, negotiation and contracting costs arguably laid the 

foundation for transaction cost economics (Williamson, 1998). Coase, like Commons defines 

transactions as a transfer, recombination or rearrangement of rights (Coase, 1960), and not the 

phyiscal trade of goods (Coase, 1992).  

        Williamson departs from this tradition and offers  an alternative framing which involves 

a physical movement, occurring “when a good or service is transferred across a technologically 

separable interface” (Williamson, 1981). However the notion of transaction costs, ala Coase, is used 

to explain the existence of alternative governance structures. The transaction in Williamson’s 

framework is thus one half of a twin concept, where transactions and transaction costs create the 

need for and justify each other. “With a well-working interface, as with a well-working machine, these 

transfers occur smoothly. In mechanical systems we look for frictions: do the gears mesh, are the parts 

lubricated, is there needless slippage or other loss of energy? The economic counterpart of friction is 

transaction cost: do the parties to the exchange operate harmoniously, or are there frequent 

misunderstandings and conflicts that lead to delays, breakdowns, and other malfunctions?” 

(Williamson, 1981, 552). He places particular emphasis on the contracting problems that will be 

encountered in achieving transaction cost economizing. Asset specificity, transaction recurrence, and 

the opportunism and bounded rationality of contractual man are posited to be central elements in 

determining the nature of the optimal – that is, transaction cost minimizing-contractual process for 

any particular type of transaction between two parties (Ramstad, 1996). Williamson's (1985) central 

hypothesis is that economic institutions under capitalism exist predominantly to minimize the sum of 

ex ante and ex post transactions costs, and are used to explain the selection of specific governance 

structures.   

Now it is debateable whether Williamson meant this as new definition of transactions that 

was to supplant all previous notions. Regardless, the notion is distinct from those articulated by 

Commons and Coase who expressly differentiate between the transaction and the physical movement 

of goods. Elsewhere Williamson states that he is mainly concerned with “intermediate-product market 

transactions” (Wiiliamson 1979, 234). Vatiero (2020) suggests that the definition only makes sense in 

reference to different stages in the production process, allowing one to demarcate where one stage 

 
10 The first use of the term is credited to Jakob Marschak, a monetary theorist (Klaes, 2000)   



ends and another begins. Where Williamson refers to market transactions, comparable to Commons’ 

bargaining transactions, it is largely to contrast them with intra-firm transactions, which are the object 

of his analysis. He does not appear to be interested in what Commons would describe as rationing 

transactions, or at least does not mention them in any of his published work.  

The explanation for this restricted view of transactions lies in Williamson’s exposition of the 

different levels of institutional enquiry, to which he allocates different methods and objectives, based 

on the nature of questions arising in each. He distinguishes levels on the basis of processes that 

operate on different timescales; i) embeddedness: Informal institutions, customs, traditions, norms, 

religion, ii) institutional environment: Formal rules of the game, especially property rights, iii) 

governance: Play of the game, especially contracts, and iv) resource allocation and employment 

(Williamson, 1998). He suggests that each of these realms can be allocated to the fields of Social 

Theory, Economics of Property Rights, Transaction Cost Economics and Neo-Classical Economics 

respectively (ibid). He places his own work firmly within the third of these levels, the domain of 

transaction cost economics.      

 

Figure 1: Williamson's Social Analysis Hierarchy - Adapted from Williamson (1998) 

This four-tiered paradigm indicates that for Williamson, neoclassical models provide adequate 

conceptual rigour for the analysis of market transactions (Level 4), and on the other end of the 

spectrum, social norms, culture and informal institutions more generally (Level 1), are largely beyond 

the scope of institutional analysis. In the latter case Williamson states that “deliberative choice of a 

calculative kind is minimally implicated” (Williamson, 1998). The schema can be interpreted to 

represent (with apologies to Williamson) a conceptually separable barrier between these different 

levels - a barrier which limits the applicability of Williamsons transaction to questions pertaining to 



intra-firm transactions. It is hard to say whether Williamson would place the analysis of informal rental 

transactions in Level 1 or Level 4, but in either case it would fall outside his defined scope for 

transaction cost and institutional economic methods. However it is puzzling that he would proselytize 

the adoption of transactions as the basic unit of anlaysis for the field of institutional economics, while 

offering such a limited conception. It is hard to see Williamson’s transaction offering much in the way 

of analytical clarity in analysing property rights for instance, where a transfer in ownership of land 

requires no transmisson across a technologically seperable interface. However it may be unfair to 

critique on the basis of lack of universality a concept that has been defined specifically in relation to 

intermediate product exchanges.  

The most serious limitations of Williamson’s transactional framework are methodological, as 

will be dicussed in more detail in the following section. While his concept of the transaction, and 

broader framework are inappropriate for the analsysis of rental trasactions, his attempt to delineate 

the scope of institutional analysis is useful as a point of departure, as are his rationale for the existence 

of institutions, and the notion of transaction costs. Williamson’s notion of transaction costs as friction 

has been contested by Allen (1991), who contends that this is too general a descriptor to be of 

analytical value, suggesting instead that they comprise of the cost of establishing and maintaining 

property rights. The advantage of this formulation over the more general idea of all costs arising in an 

exchange is that it excludes taxes and transportation costs (Allen, 1991), however it would also appear 

to exclude search costs, which must be non-zero in the absence of perfect information. 

 

Commons and Wiliamson compared 

The Commonsian transaction, despite its limitations in respect to the analysis of residential 

rental contracts (discussed above), is amenable to far wider application. Beyond just the transaction, 

Williamson’s overall framework provides minimal scope for examining complex social phenomena, 

and differs from the standard neoclassical model only in it’s adoption of bounded rationality. 

Commons on the other hand provides a more developed conceptualisation of structure and agency, 

incorporating notions of economic and legal power. It is instructive to examine the methodological 

underpinnings of both frameworks, in order to develop a more complete understanding of what each 

reveals (and obscures) of the nature of economic life. 

The broad consensus amongst the set of authors who have compared Commons and 

Williamson, is that the former provides a more nuanced and robust conception of transactions. A 

common theme is Williamson’s reluctance to stray too far from the neoclassical paradigm (Medema, 

1992; Guedes and Jeronimo, 2021), which hinders the incorporation of key social forces that shape 

transactions, such as power. Ramstad (1996) suggests that by uncritically endorsing the efficiency 



criteria, and ignoring economic power, Williamson is in effect endorsing a system based on the 

coercion of the economically weak by the economically strong. In a similar vein Kemp (2006) points 

out that Williamson separates questions of production from those of distribution, whereas Commons 

provides a more holistic view, where the transaction is shaped by a wider social process, and that the 

policy implications of the two transactional frameworks are quite different. Evaluating the explanatory 

power of Williamson’s framework with respect to the behaviour of firms, the two behavioural 

assumptions that underpin Williamson’s analysis – bounded rationality and opportunism – are found 

to insufficiently explain vertical integration by firms (Medema, 1992; Guedes and Jeronimo, 2021).   

One of the key differences between Commons and Williamson’s transactional frameworks is 

that while the former understands all costs to ultimately be rooted in or to arise from practices 

dictated, authorized or prohibited by the sovereign power or designated representatives, Williamson 

appears to considers only the (transaction) costs arising at technologically separable interfaces to be 

instituted or determined by governance structures. In other words Commons saw economic value as 

a fundamental expression of authoritative volition, and therefore all individual (economic) action as 

circumscribed in some way by collective action (Albert and Ramstad, 1997), an ontological position 

that is not reflected in Williamsons work.  

Despite sharing a conviction that transactions should be considered the basic unit of analysis, 

Williamson and Commons present very different ontological perspectives. They  differ fundamentally 

in their understanding of human behaviour and the nature and purpose of institutions. Commons 

(1931) questions the atomistic view of rational individualism and adopts a relational approach, 

bringing power into consideration, seeing every choice as a three-dimensional act, consisting 

simultaneously of a performance, an avoidance and a forbearance. “Performance is the exercise of 

power over nature or others; avoidance is its exercise in one direction rather than the next available 

direction; while forbearance is the exercise, not of the total power except at a crisis, but the exercise 

of a limited degree of one’s possible moral, physical or economic power”(Commons, 1931b, 654). The 

notion of power is central to the Commonsian transaction, divergent position of power  are the basis 

upon which each category of transaction is defined – the bargaining, the managerial and the rationing.  

Commons recognises two kinds of power, economic and legal. While this grossly simplifies the 

myriad forms of power that have been conceptualised in other disciplines, it is undoubtedly more 

nuanced than those that can be found in most of the manstream economic cannon. It allows for a 

differentiation between the legal position of each party in a transaction, and the  potential for coercion 

afforded by greater access to resources. The bargaining transaction between parties with unequal 

economic power allows the stronger party to coerce the weaker (Commons, 1931a; Medema, 1992). 



Unlike in Williamson, the role of the governace structures is not merely to ensure efficiient outcomes, 

but just and fair outcomes (ibid), at least potentially.  

Ultimately Commons and Williamson differ on the nature and purpose of institutions. 

Commons envisages institutions as forms of collective action, where individual action is “controlled 

and liberated by the working rules of the particular type of moral, economic or political concern in 

question” (Commons, 1931b). Whereas Williamson posits that institutions exist in order to reduce 

transaction costs. Despite this fundamental incompatibility, Commons and Williamson each provide 

valuabel contributions to institutional theory and the notion of the transaction. While Commons 

provides a rich and textured view of the social mechanisms that shape transactions, Williamson’s 

vision is more limited in scope, though more strsightforward to operationalise. The power as well as 

the weakness of the transaction cost approach is its simplicity. Neither conception in its original form 

is suitable for the analysis of rental transactions, prompting the need for a new conception of 

transactions, but also markets/submarkets and institutions.   

 

A New Formulation  

As discussed above, the rental transaction can be seen as a hybrid of the bargaining and 

managerial transactions – with the caveat that there is only a partial transfer of rights, akin to the 

contract transaction (Ullrich, Frank, 2000). However basing the transaction on the Commonsian 

transactions framework, presupposes the operation of working rules that are governed or mediated 

by a public authority, ultimately under the jurisdiction of the highest court of the land. As discussed 

above Commons does not discuss the governance of transactions that fall outside the purview of the 

courts. If we are the extend this farmework to analyse informal transactions, it is necessary to posit 

that in the absence of legal or formal rule systems, informal rules and power structures influence 

outcomes, with implications for efficiency and equity. This requires cognizance of other forms of 

power beyond just the economic and the legal, encompassing the various social structures and 

hierarchies that shape and inform human interactions. Further, in order for this transactional 

framework to be operationalised in rental submarkets where formal enforcement mechanisms are 

absent, it is necessary to conceptualise the interaction between formal and informal institutions, and 

to place transactions within this interaction.   

Institutions are defined for the purposes of this analysis as rule-systems that structure social 

interaction (Hodgson, 2006a), and are recognised to constrain and enable human action. Compliance 

with rules is not solely dependent on the strength of enforcement mechanisms. “Some behavioural 

regularities may emerge originally without external enforcement, but later some external authority 

may impose sanctions.”(Hodgson, 2006b). Individuals follow the law, not just because of sanctions or 



fear of punishment, but due to the fact that legal systems can attain the force of moral legitimacy and 

the moral support of others (ibid). Both Veblen (1919) and Hodgson (Hodgson, 1986, 2003, 2006b, 

2009) see habits as the basic building block of human cognition and behaviour. Hodgson (2006: 7) sees 

habits as “the constitutive material of institutions, providing them with enhanced durability, power 

and normative authority.” This idea draws from pragmatist philosophers who argued that institutions 

work because the rules involved are embedded in shared habits of thought and behaviour (James 

1892; Veblen 1899; Dewey 1922; Joas 1993, 1996; Kilpinen 2000 in Hodgson 2006). Habits are not the 

negation of deliberate thought and action, but their necessary bases, where reasons and beliefs often 

rationalize feelings and emotions that spring from habits laid down by repeated behaviour (Hodgson 

2006). The interplay of habit, emotion, rationalization and behaviour provides an explanation for the 

normative power of custom, and these moral norms help to reinforce the related institution (ibid). 

This characterisation however provides limited insights into interactions between information 

reception/interpretation, preference/habit formation and the process of institutional change. 

Hodgson’s description of how changes in preferences occur suggests a complex process of framing, 

shifting and constraining that leads to new perceptions and dispositions (Hodgson 2009). “Upon new 

habits of thought and behaviour, new preferences and intentions emerge” (Hodgson 2009: 16). This 

indicates that the process of change must by its very nature be gradual, as the process of changing 

habits tends to be. This leads to a very static view of institutions, and one where individual agents are 

oppressively mired in habitual thought and action. One way forward is to expand the notion of 

institutions to include cultural elements such as symbol systems, cognitive scripts and moral templates 

that provide frames of meaning as do sociological institutionalists (Hall and Taylor, 1996).  

DiMaggio (1997) suggests that culture works through the interaction of three forms. The first 

is information that is distributed across individuals, that is patterned but not highly differentiated due 

to the indiscriminate manner in which bits of culture are accumulated and stored in memory (Gilbert, 

1991). Second, we have mental structures, especially schematic representations of complex social 

phenomena, which shape the way we attend to, interpret, remember, and respond emotionally to the 

information we encounter and possess (DiMaggio, 1997). Finally DiMaggio (1997) described an aspect 

of culture as symbol systems external to persons, including the content of talk, elements of the 

constructed environment, media messages, and meanings embedded in observable activity patterns.  

While there are methodological issues with integrating these notions within this evolving 

framework, there are insights related to cognition that may be relevant. It is not however, merely a 

matter of substituting the word ‘Institution’ for the word ‘Culture’, as not all of what DiMaggio 

describes, can be thought of as pertaining to or being specified by sets of rules. There are two key 

aspects of how culture interacts with cognition, which are compatible with the conception of 



institutions used here, in as far as Veblen (1919) suggests that all of human culture is composed of 

institutions.  

i) Institutions can be seen as providing or mediating access to information 

ii) Institutions shape the mental structures or templates that actors use to interpret the world, and 

determine meaning and value.  

The final piece is to reconceptualise markets. Taking a cue from Hodgson (2009) and Friedland 

and Alford (1991), it is time to move away from a unitary notion of ‘the market’ which operates 

identically across socio-cultural contexts, and to recognise that each market or submarket operates in 

accordance with rules shaped by interacting sets of institutions. This is in stark contrast to the views 

of those who like Williamson (1975,1985), argue that markets are in some way pristine mechanisms 

that operate in a way akin to physical law, and lie outside the scope of institutional analysis. It is the 

institutional context that shapes the behaviour of transactors in each market/submarket, through 

mediating access to information, providing rules both for interpreting the information and for action. 

This has implications for how transactors value different outcomes, as well as the power differentials 

between them. Markets/submarkets are therefore institutionally specific sets of transactions. 

Figure 2 below represents the rental transaction as a hybrid between Commonsian bargaining 

and managerial transactions, where power differentials between landlord and tenant determine the 

nature of the hybrid. Additionally, relative positions of power may shift ex ante and ex post. 

Transactions are shaped by both formal and informal rule-systems (institutions), depending on the 

strength and/or legitimacy of the formal rules. As defined earlier, formal institutions are those that 

are enforceable by the power of the State. Where formal and informal rules align, State power may 

not be necessary in order to enforce compliance. The term ‘legitimacy’ is used here merely to denote 

alignment between formal and informal, and is not indicative of moral or ethical outcomes. Whereas 

when there is conflict between formal rules and informal rules, the stronger of the two will dominate, 

depending on the strength or enforcement power of the State. The dotted line indicates interaction 

between formal and informal institutions, where each may inform the other, as well as the fact that 

informal rules co-exist and co-determine outcomes. Just as legal systems can attain the force of moral 

legitimacy (Hodgson, 2006), a broad consensus on the illegitimacy of legal rules can result in a change 

in policy through collective action, possibly even under an authoritarian regime as suggested by 

Commons (1931). Some examples of policy changes brought about through collective action include, 

women’s suffrage, the American civil rights movement, and the recent repeal of the farm laws in India 

(Prusty, 2021).  

   

 



 

 

 

Figure 2: Rental Transaction and the formal/informal interface 

Transaction costs are non-zero, however they are not limited to the costs of utilising the price 

mechanism as Coase (1937) suggests, but more akin to how they are defined in Coase (1960), 

articulated by Allen (1991) as the costs of establishing and maintaining property rights. The part of the 

transaction costs which include monitoring and enforcement can either be internalised within the 

transaction or externalised to governance structures. Laws that protect private property, reduce the 

costs to transactors within the formal system. In other words, governance structures reduce 

transaction costs, however not uniformly for all transactors. Unequal power indicates higher 

transaction costs for those with less power within the specific institutional context. Additionally actors 

do not for the most part operate exclusively by formal or informal rules 

Informal transactions indicate that the transaction costs involved with establishing and 

enforcing rights in the formal system are too high. While relative power can be translated into the 

varying transaction costs for each party, though it is important to emphasise that these costs are not 

all economic costs and may not meaningfully be expressed in cardinal values. Some of these costs may 

involve loss in social status, or depletion of social capital. Recognising non-pecuniary costs, allows a 

deeper understanding of the calculus that informs the decisions of transactors. Similarly means of 

monitoring and enforcement may involve non-pecuniary considerations, and better explain the 

seemingly paradoxical outcomes observed empirically.       

 

A brief illustration of the application of the new framework 

The analysis below draws from an unpublished PhD thesis that was submitted at Univerisity 

College London in 2020. The research draws on primary data collected during the two fieldwork 

periods conducted in in the city of Hyderabad, which consists of surveys and interviews. The first 



period began on the 15th of December 2013 and ended on the 15th of May 2014. The second period 

began on the 15th of January 2015 and ended on the 15th of April 2015. The study employed a two-

stage stratified process of data collection in two informal settlements. A total of 137 households were 

included in the study, though 6 households were dropped from the analysis due to missing entries.  

Aside from two cases in one of the settlements, none of the tenants interviewed had a written 

agreement with their landlords. The terms of the oral agreements for letting of space did not vary 

greatly either within or between settlements. With the exception of sharers, whose primary 

relationship with the owner of the space was not that of a landlord and tenant but one of kinship, 

most tenant households paid a deposit of between one month and six month’s rent and were 

expected to pay rent on a monthly basis. Landlords raise rents on an annual basis, but existing tenants 

were seen to pay lower rents than new tenants moving in. Most of these agreements seem to be made 

on an indefinite basis, where a 30-day notice period is required from either party, although in some 

cases tenants have been known to give only a few days’ notice or none. 

Landlords are expected to return the deposit within a month of the tenant vacating, subject 

to their finding that the vacated space has been left in an acceptable condition, and after deducting 

the appropriate amount if the requisite period of notice was not given. The belief that deposits would 

be returned as a matter of course was common in both settlements. This is particularly surprising 

given that the return of deposit is often a basis for dispute in formal markets. 11   

Landlords were found to prefer couples with children, though not more than two, and to 

discriminate against male bachelors, even though renting to a group of bachelors would allow them 

to charge higher rents.  This may be explained by the fact that bachelors were thought to be more 

prone to disorderly behaviour, and landlords may have feared potential damage to property. 

However, landlords were foregoing the possibility of earning at least twice the rent they were able to 

charge to couples.  

Tenants were found to recognise the landlord’s property rights, for instance the right to evict 

despite the absence of formal land ownership. 

When Landlords and tenants in the settlements were asked what they sought in landlord-

tenant relationship, a common response was ‘sahullat.’ The term saulat or sahullat can be translated 

as comfort or ease of mind, but it indicates a desire for mutual respect and understanding   

 

Stylised Facts 

1. Landlords and tenants exhibit rule-following behaviour despite the absence of formal 

enforcement mechanisms. 

 
11 The existence of the Tenancy Deposit Protection (TDP) in the UK is an indication that this may be a common issue between 
landlords and tenants.  



2. Landlords exhibit a preference for certain kinds of tenants at the cost of foregoing higher 

rental revenue. 

3. Tenants have less power in terms of setting terms and in choosing when to leave, recognising 

the landlord’s right to evict them. 

4. Landlords and tenants seek peace of mind, mutual respect and understanding. 

 

The stylised facts presented above are challenging to explain using the neoclassical paradigm or 

existing transactional frameworks. Applying the new transactional framework developed above 

however, these facts seem less paradoxical. Landlord tenant relations can be seen to be governed by 

informal rule-systems that are prevalent in informal rental housing submarkets. Within these 

submarkets de facto ownership of land is recognised as legitimate, allowing landlords to operate, and 

to retain residual rights, and temporarily transferring usus rights to tenants, which revert to the 

landlord at the end of the tenancy period. Landlord’s reserve the right to reclaim property, but are 

obliged to give notice. The transaction resembles Common’s managerial transaction in terms of the 

relative status of the transactors, and negotiation psychology, but is motivated by the general principle 

of scarcity and involves the partial transfer of property rights akin to the bargaining transaction. 

However the execution for future commitment or expected outcome as articulated by respondents 

involves the non-pecuniary benefit of Sahullat (peace of mind or mutual respect). 

  

Table 3: The Characteristics of the Rental Transaction in Informal Submarkets in Hyderabad, India 

The Rental Transaction 
Position of Individuals Superiority and inferiority (de facto) 

Negotiation psychology Command and obedience 

General principle  Scarcity 

Identity of Principal Individual or hierarchy 

Object of transaction Partial Ownership transfer  

Execution of future commitment Rent, Return of Deposit, Sahullat 

    

Estimation and transaction costs would require more detailed quantitative and qualitative data, and 

a different study methodology. However certain insights can be drawn from the existing data. Search 

costs were found to be higher for prospective tenants who were not already resident in the 

settlements, not just because proximity made it easier for residents, but also because they are more 

likely to hear of vacancies, and may already know the landlord socially. It is also easier for landlords 

to get information about prospective tenants from their previous landlord. Similarly, landlords who 

are seen to behave badly with tenants quickly gain a reputation that can affect their ability to attract 

new tenants. Thus, while landlords have lower transaction costs in terms of having clearly recognised 

property rights, and are able to set terms, they risk reputational capital. While tenants can move to a 



different settlement, landlords who gain a bad reputation are more constrained. Social identity and 

status have an appreciable impact on the relative power of transactors, where patriarchy, caste and 

religious identity play a role. Single men find it hard to find rental accommodation, but for single 

women it is almost impossible.  

 

Conclusion    

The discussion above demonstrates the need for a reformulation of the concept of the transaction, as 

the existing conceptions are inadequate for the analysis of informal rental transactions. The new 

formulation reinvigorates the transactional framework developed by Commons, reconfiguring it to 

allow the analysis of informal markets. It departs from previous attempts by conceptualising the 

interaction between formal and informal institutions and their codetermination of the operation of 

markets, and by offering a congruent conception of transactions and transaction costs.  
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